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FACULTY

Hammer receives Investigator Award
in Health Policy Research

Peter]. Hammer, '89

Assistant Professor of law Peter J. Hammer, '89, and a co-researcher'have been
awarded a two-year, $250,000 grant from the Robert Wood Johnson Foundation to
study how policies on competition can affect quality in the increasingly marketdominated American health care system.
Hammer will work with William M. Sage of Columbia Law School on the
project. In addition to their law degrees, Hammer has a Ph.D. in economics and
Sage has an M.D. Their proposal, "Competing on Quality of Care: Comparing
Antitrust law to Market Reality," was one of nine selected to receive Investigator
Awards in Health Policy Research through a competitive peer review process.
The foundation received more than 300 letters of intent and requested 45 full
proposals in making its decision on the nine recipients of the Investigator Awards.
"As American health care moves from a professionally dominated to a marketdominated model, concerns have been voiced that competition, once unleashed,
has focused on price to the detriment of quality," Hammer and Sage wrote in
their proposal.
"Although quality has been extensively analyzed in health services research, the
role of quality in competition policy has not been elucidated. The goals of our
proposed project are to determine what is meant by quality as a potential benefit of
competition in health care, and how best to structure oversight of the competitive
marketplace so as to advance quality and generate appropriate price/quality
tradeoffs."
Hammer and Sage say their project has four parts:
1. To develop a "standardized vocabulary for quality-based competition."
2. To create and analyze "a database of quality issues that have come to the
attention of antitrust enforcement."
3. To compare "legal constructs of quality to market preferences and behavior."
4. To fashion recommendations for policymakers on the role that competition
policy can play in achieving goals concerned with quality:
Hammer and Sage will approach the issue "through the lens of antitrust law,
which represents governments principal tool to promote competition" in health
care and other industries. "Our prescriptions will include changes to both antitrust
law and the surrounding regulatory environment, and will attempt to resolve the
tradeoffs between price and non-price competition, and between competitive
objectives and non-competitive objectives" in health law and policy:
"We anticipate that the results of our research will be of broad interest to health
policymakers and scholars, judges, health and antitrust regulators, practicing
lawyers, health economists, health care providers and purchasers," the
researchers say:
"In particular, our conclusions regarding the optimal legal framework for quality
competition, and the relationship between antitrust law and other forms of
consumer protection, should prove useful to the Health Care Financing
Administration and other federal and state health regulatory agencies, both in
performing their substantive roles and in promoting dialogue with the Department
of Justice and the Federal Trade Commission."
Hammer and Sage also expect their findings to help enforcement agencies and
yield "potential applications beyond health care to other sectors of the economy,
such as the computer, information services and telecommunications industries,
which are likely to present similar challenges."
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Peering through the
Lawsuits and settlements involving the
tobacco industry have made prominent
headlines recently, and during November
two law professors presented programs that
took their audiences deeply into the
questions that surround the tobacco
settlement issue.
Professor Kyle Logue, in a program
sponsored by the Office of Student Services,
discussed tobacco regulation legislation
and his proposal for a Smokers' Compensation Program modeled after Workers'
Compensation. A week later, James J.
White, '62, the Robert A. Sullivan Professor
of Law, discussed how the proposed
National Tobacco Settlement that failed in
Congress may have been an effort to
protect the tobacco industry from
individual claims and perhaps eventual
bankruptcy White's talk was sponsored by
the student chapter of the Federalist
Society for Law and Public Policy Studies.
One way to shoulder the economic
burden that tobacco products cause,
according to Logue, is a "Smokers'
Compensation Program." The plan, put
forward in testimony to a congressional
committee in 1997 and in journal articles
with co-author and former law classmate
Jon Hanson, is modeled after Workers'
Compensation programs that now are in
effect. The goal of the plan is to force
cigarette manufacturers to internalize the
costs of smoking in a way that creates
incentives to make safer cigarettes.
According to Logue, critics of the
tobacco industry among them the many
state attorneys general whose suits against
tobacco companies in the mid-1990s led to
the $365 billion tobacco settlement bill
that Congress failed to pass in 1997, often
want merely to tax cigarettes to raise funds
to offset the medical costs created by
smoking. But such a move doesn't give the
tobacco companies any incentive to create
a safer cigarette, because all of the
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companies would bear the same prorated
share of the tax regardless of how relatively
dangerous their product is.
Logue's proposal would provide benefits
to smokers, or the family members of
smokers, who can demonstrate that they
have been smoking for a given period of
time and are suffering from one or more (of
several) smoking-related diseases, such as
lung cancer, emphysema, or esophageal
cancer. Smokers' Compensation benefits
would be limited to the sorts of benefits
that are awarded under Workers'
Compensation, such as medical expenses
and lost wages. Punitive damages would be
excluded. Under the proposal, the cost of
providing these benefits to smokers and
their families would be borne by cigarette
manufacturers (and ultimately by
smokers), and some effort would be made
to apportion the cost among the
manufacturers according to the relative
dangerousness of the cigarettes they
manufacture. Manufacturers would raise
the funds to pay for these benefits by
raising cigarette prices. As cigarette prices
would rise to cover these expenses, health
insurance costs for nonsmokers would fall,
since insurance companies would, through
rights of subrogation, be able to recover
from cigarette companies for smoking-
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Professor Kyle Logue, left, and, below, James].
White, '62, the Robert A. Sullivan Professor of Law,
discuss tobacco issues during separate programs at
the Law School in Novembe,: Logue, speal1ing under
sponsorship of the Office of Student Services,
outlined the recent histo,y of lawsuits against
tobacco companies and the failed National Tobacco
Settlement and discussed his own proposal for
creating a Smo11ers' Compensation Program. White,
in a session sponsored by the student chapter of the
Federalist Society for Law and Public Policy
Studies, discussed aspects of the proposed National
Tobacco Settlement and other questions associated
with the tobacco settlement issue.

related health care costs they have incurred
in connection with their insureds.
Logue turned to the proposal as he
completed his discussion of recent
legislative and other changes that have
affected the social climate in which
cigarette companies find themselves
operating. Traditionally, he said, individual
plaintiffs have not succeeded in winning
against cigarette companies. But a number
of factors in the 1990s - including
revelations that cigarette companies had
long known of the danger of their products
and had manipulated the nicotine levels in
their cigarettes - combined to change the
social, political, and judicial attitude toward
cigarette companies.
The Liggett group's decision to break
ranks with other cigarette makers and
release its documents also "broke the
united front that the tobacco industry
previously had," he said, "which also
helped to change the legal climate."

Further prodded by a number of state
lawsuits seeking reimbursement for
medical funds spent on tobacco-related
health problems, and arl aggressive Food
and Drug Administration effort to classify
nicotine as a regulated drug, in summer
1997 the tobacco companies fashioned the
National Tobacco Settlement, which would
have dropped state cases, eliminated class
actions and punitive damages, imposed
numerous marketing restrictions, and,
overall, required tobacco companies to pay
$365 billion over 25 years.
The bill failed to pass in Congress,
however, and it remains unclear whether
any national legislation in this area will be
forthcoming. "Whenever we get back to
regular lawmaking we'll hear about
cigarette regulation again," Logue predicted.
One way to interpret the tobacco
companies' negotiations with state
attorneys general is to see the failed
National Tobacco Settlement as a way for
cigarette makers to get the state officials to
approach Congress to protect the
companies from individual lawsuits, White
offered in his talk a week later.
Tobacco companies may have read the
writing on the wall and decided that a
predictable, agreed-upon pay-out was a
good investment to put a cap on tobaccorelated benefits and prevent growing
numbers of individual lawsuits, according
to White. Using state attorneys general to
approach Congress was a way of getting
the congressional ear, White said.
Individual lawsuits have been filed
against tobacco companies for 50 years,
but the companies never have had to pay
out damages, he said. Despite recent
rulings in Florida and elsewhere in state
cases against tobacco companies, "I think it
still is true that no tobacco company has
ever paid a dollar to an individual plaintiff
as a result of an adverse decision," he said.
Since the legal theories asserted by the
states against the tobacco manufacturers
were at best questionable and, in the view
of some, completely without merit, it is
unclear why the tobacco manufacturers
recently agreed to pay more than $200
billion to the states to settle the states' suits.
Continued 011 page 38
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Continued from page 37
Perhaps - notwithstanding the
weakness of the states' claims - the
manufacturers believed their total liability
would exceed $200 billion. White
suggested that it is also conceivable the
$200 billion payment is a subtle invitation
to the states to be the manufacturers' allies
in an attempt to get Congress to pass a law
"... the states
that would restrict the rights of individual
with the largest
smokers to sue the manufacturers.
number of
The public relations claim that the states
smokers are
have put forward concerning the costs
imposed upon them (as Medicaid insurers) the largest gainers
is, in Whites view, even less persuasive
not the largest
than the states' legal theories. The average
losers."
state tax on a package of cigarettes is now
$.31; the federal Centers for Disease
Control estimate of the state Medicaid costs
attributable to a pack of cigarettes is far
less than $.31. Disregarding public health
issues and looking only at the raw
economic costs and benefits, the states
suffer no economic injury from their
citizens' smoking. In fact, the taxes the
smokers pay over their lifetimes
substantially outweigh the insurance cost
they impose on the states - "the states
with the largest number of smokers are the
largest gainers not the largest losers."
White noted that some tobacco
manufacturers, particularly RJR Nabisco,
are not heavily capitalized and it is
conceivable that a significant class action
judgment against RJR could drive it into
bankruptcy The prospect of a tobacco
manufacturer's bankruptcy raises a variety
of interesting legal issues. For example, one
might question whether RJR can spin off its
Nabisco subsidiary without committing a
fraudulent conveyance, and one wonders
what priority the states' claim from the
settlement would enjoy in the bankruptcy
of RJR or Philip Morris. Would the
creditors of the tobacco subsidiaries be able
to reach assets held by the parent, the
shares of the food subsidiaries, Kraft and
Nabisco?
These and other questions await a
bankruptcy that may never occur. And,
according to White, "the ultimate irony of
such a hypothetical bankruptcy is that
shareholders of any reorganized tobacco
manufacturers will be the widows of
smokers."
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To some, becoming a visiting
faculty member at the Law
School is a return to the school
where they learned their legal
trade. To others, it's a chance to
renew their acquaintance with
the energy and spontaneity of
law students. To all, its a
chance to share their experience
and wisdom with the next
generation of lawyers, judges,
and legal scholars.
For these and other reasons,
visiting faculty members are
part of the hearbeat of Law
School life. Here are those who
are teaching here in this winter
term:

she received the Emily and
Charles Carrier Price Award for
her Ph.D. dissertation, and her
B.A. in philosophy with a
minor in economics from
Swarthmore College. She has
taught at the University of
Michigan since 1987.

Robert H. Abrams, '73, is
teaching Water Law. A member
of the Wayne State University
Law School faculty since 1977,
Abrams enjoys a national
reputation as an expert in the
water law field . He is co-author
of the casebook Legal Control of
Water Resources, now in its
second edition, and of the
casebook Environmental Law

Current judicial System in the
United States, is to be published

and Policy: Nature Law and
Society. He is an elected
member of the American Law
Institute, Vice Chair of the
American Bar Association Water
Resources Committee, and a
contributing editor of the
preview of United States Supreme
Court Cases. He earned his
bachelors degree from the
University of Michigan.
Elizabeth Secor Anderson is
teaching Race, Gender and
Affirmative Action. The Arthur
f Thurnau Professor of
Philosophy and Women's
Studies at the University of
Michigan, she is the author of
Value in Ethics and Economics.
She earned an A.M. and Ph.D.
from Harvard University, where

Kichimoto Asaka is teaching
part of Japanese Law with
Assistant Professor Mark D.
West. A member of the
University of Tokyo Faculty of
Law, Asaka earned his bachelor
of law and master of laws at the
University of Tokyo and his
LL.M. from Duke University
Law School. His book, The

in Japanese this year.
Elizabeth M. Barry, '88, is
teaching Higher Education Law.
She currently serves as the
University of Michigans
Associate Vice President and
Deputy General Counsel. She
represented colleges and
universities in her private
practice at Ropes &: Gray, a
Boston law firm , and worked as
a university attorney for
Harvard University prior to
coming to Michigan. Barry has
taught higher education law in
Harvards Graduate School of
Education and is a frequent
presenter at conferences and
meetings on legal topics relating
to higher education. She
received her B.A. summa cum
laude from the University of
Michigan.

Raj K. Bhala is teaching two
courses, International Business
Transactions and Advanced
International Trade Law. Bhala,
a member of the faculty of the
College of William and Mary
College of Law, has published
extensively in the fields of
world trade law, foreign
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exchange, foreign bank
regulation, wire transfers and
risk-based capital. A
professorial fellow at the
University of London, he has
served as a consultant to the
International Monetary Fund
and the World Bank.
Andrew P. Buchsbaum is
teaching Federal litigation:
Environmental Case Study
Buchsbaum, who has taught at
the law School previously, is
water quality project manager
for the National Wildlife
Federations Great lakes
Natural Resource· Center at Ann
Arbor, where he supervises
attorneys doing innovative
litigation to protect the Great
lakes. He previously was
principal staff attorney for the
midwest office of the National
Environmental law Center
(NELC) and program and legal
director for PIRGIM, the Public
Interest Research Group in
Michigan, with which NELC is
associated. A graduate of
Harvard College and the
University of California at
Berkeley law School, Buchsbaum
has done considerable litigation
under the federal Clean Water
Act and Michigans Environmental Response Act.
Sumi Cho is teaching two
courses, Employment
Discrimination and Race, and
Racism and U.S. law. Cho,
whose research examines sexual
harassment, racial
discrimination and higher
education, is a faculty member
of DePaul University College of
law. She holds aj.D. from the
University of California at
Berkeley law School and a
Ph.D. in ethnic studies from
UC-Berkeley

Julie E. Cohen is teaching
Copyright and Cyberspace and
the law. A member of the
faculty of the University of
Pittsburgh School of law, she
teaches and writes about
intellectual property law, with a
particular focus on computer
software and digital works and
on the intersection of copyright,
privacy, and the First
Amendment in cyberspace.
She formerly practiced with
McCutchen, Doyle, Brown &
Enersen in San Francisco and
clerked for the Hon. Stephen
Reinhardt of the United States
Court of Appeals for the Ninth
Circuit. She earned her
bachelors degree from HarvardRadcliffe and her J. D. from
Harvard law School.
Lori L. Cohen is teaching
Immigration law. She is a
graduate of Yale College and
Yale law School. She is also an
advisor for the law School's
Student Asylum Project. In
recent years, she has been a
lecturer for the law Schools
Selected Problems in
Immigration Seminar and the
Asylum and Refugee law
Seminar and Trial Practice
Workshop. Cohen litigates
asylum matters for the
Archdiocese of Detroit,
Immigration legal Services,
where she was the Director
from 1995-97. Previously, she
was a litigation associate for
Heller, Ehrman, White &
McAuliffe in Los Angeles and
clerked for the Hon. Consuelo
B. Marshall of the Central
District of California. She chairs
the Pro Bono Committee of the
Michigan Chapter of the
American Immigration lawyers
Association, is on the Advisory
Board for Farmworkers' legal
Services, and has served as
president of the Michigan
Coalition for Immigrant and
Refugee Protection.

Alyson Cole is teaching Politics
of Recognition. Cole is a
member of the Political Science
Department faculty at the
University of California,
Berkeley, where she teaches
European and American
political theory; feminist theory,
women and politics,
constitutional law, legal
institutions, American
government and public policy
She earned her M.A. and Ph.D.
from UC-Berkeley and her
bachelors degree from Smith
College.
Patricia M. Curtner, '78, is
teaching Business of law.
Curtner is a partner at
Chapman & Cutler in Chicago,
where she practices in the firms
Public Finance Division. She
earned her AB. at the
University of Michigan.
Tsilla Dagan is teaching
International Tax Policy. She
holds multiple graduate degrees
in law and teaches at the
College of Management School
of law in Rishon le-Zion,
Israel. She writes in the fields of
strategic aspects of international
tax policy
Gennady Danilenko is
teaching International
Environmental law. A Senior
Research Fellow at the Institute
of State and law, Academy of
Sciences, Moscow, Danilenko
formerly was head of the Center
of International law at the
Institute and at the same time
practiced law as an associate at
a Moscow firm. He has written
seven books on topics in
Russian law, international law
and international environmental

law and has been a visitor at
several U.S. law schools.
Danilenko was a visiting
professor at the law School in
1990-92 and a Research
Scholar at the law School in
1992-93.
Roderic M. Glogower is
teaching Jewish law. He is
Rabbinic Advisor to the
University of Michigan B'nai
B'rith Hillel Foundation, Rabbi
to the Ann Arbor Orthodox
Minyan, and Scholar-inResidence at Midrasha, agency
for Jewish education, in
Southfield. He holds a graduate
degree in Jewish philosophy
from Brandeis University and in
Jewish philosophy from Yeshiva
University He earned his B.A.
in English literature at Loyola
University He earned his
Rabbinic Ordination with
distinction at Midrasha of
Machon Harry Fischel in
Jerusalem.
Karthigasen Govender,
ll.M. '88, is co-teaching
Constitutionalism in South
Africa with Wade H. McCree,
Jr., Professor of law David
Chambers. Govender, who has
taught at the law School
previously, is a Professor of
Public law at the Univeristy of
Natal-Durban in South Africa
and a member of the
constitutionally established
South African Human Rights
Committee.
Ulrich Haltern is teaching two
courses, European Community
law and Citizenship. He holds
a Doctor of laws summa cum
laude from Ruhr-Universitat
Bochum in Germany and a
Master of laws from Yale law
School, clerked for Justice
Dieter Grimm of the German
Federal Constitutional Court,
Continued on page 40
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has been a Visiting Researcher
at the European Law Research
Center at Harvard University,
and has lectured in public
international law at the Institute
on International and
Comparative Law at the
University of San Diego.

Harold K. Jacobson is teaching
the course International Law
and International Relations. A
specialist in international
institutions and international
politics, Jacobson is Professor of
Political Science and a senior
research scientist at the Center
for Political Studies of the
Institute for Social Research
(ISR) at the University of
Michigan. He previously was
chair of the University's Political
Science Department, directed
the Center for Political Studies
and was acting director of ISR.
He was a leader in creation of
the International Human
Dimensions of Global
Environmental Change
Program.

David A. Harris is teaching
two courses, Criminal Law and
Legal Profession and Legal
Ethics. A Professor of Law at
the University of Toledo College
of Law, Harris has published in
the fields of criminal procedure,
especially Fourth Amendment
search and seizure issues, and
the effect of poverty and race
on criminal justice. He earned
his bachelor's degree at
Northwestern University, his
JD. at Yale and his Master of
Laws at Georgetown.
Alison E. Hirschel, an Arthur
Liman Fellow in Advocacy for
Residents of Long Term Care
Facilities at Yale Law School, is
teaching Law and the Elderly. A
graduate of the University of
Michigan and Yale Law School,
Hirsche! clerked for the Hon.
Joseph S. Lord, III of the United
States District Court for the
Eastern District of Pennsylvania,
has taught an annual seminar
on the legal rights of the
vulnerable elderly at the
University of Pennsylvania Law
School, and served with
Community Legal Services,
Inc ., in Philadelphia,
Pennsylvania, as Co-director of
the Elderly Law Project and as
Director of Planning.

40

Orit Kamir, LL.M. '95,
S.j.D. '96, is teaching a seminar
on Women and Law in Cultural
Narratives. She teaches courses
in jurisprudence and women in
law at Hebrew University in
Jerusalem and writes in the
areas of law and culture, law
and Israeli society, and women
in law. Her book, whose
working title is Stalking:
Legislating a Moral Panic, is to
be published by University of
Michigan Press.
Joan Larsen is teaching
Introduction to Constitutional
Law. A graduate of Northwestern
University School of Law, she
clerked for Judge David B.
Sentelle of the U.S. Court of
Appeals for the District of
Columbia and for Justice
Antonin Scalia of the U.S.
Supreme Court. She has
practiced with Sidley & Austin
and taught at Northwestern
University School of Law.
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Jurgen Mensching is teaching
European Community
Antitrust. He is Head of
Division in the antitrust section
of the German Directorate
General for Competition, where
he has responsibilities in the
areas of agriculture, food,
pharmaceutical products, textiles,
and other consumer goods.
Yasuaki Onuma is teaching
part of Japanese Law with
Assistant Professor Mark D.
West. Onuma is a member of
the University of Tokyo Law
Faculty.
Steven W. Rhodes, '73, is
teaching Advanced Chapter 11
Bankruptcy Rhodes, who
previously has taught at the
Law School, is Chief U.S.
Bankruptcy Court Judge for the
Eastern District of Michigan.
Rhodes earned his B.A. at
Purdue University.
Mark D. Rosenbaum is
teaching Fourteenth
Amendment and a course in
Public Interest Litigation.
General Counsel for the
American Civil Liberties Union
in Los Angeles, Rosenbaum
specializes in poverty and
homelessness legislaton,
immigrants' and workers' rights,
civil rights and First
Amendment issues. He has
taught at the law schools at
Harvard and Loyola and at the
University of Southern
California Law Center.

Phillip Rudge will co-teach the
Comparative Asylum Law
seminar with Professor of Law
James Hathaway Rudge served
as General Secretary for the
European Council on Refugees
and Exi.les and as Senior Project
Manager for World University
Service, both headquartered in
the United Kingdom. He also
has served as a technical
assistance officer to
governments in the United
Kingdom and Southeast Asia.
He holds a bachelor's and a
master's degree from London
University.
Marc S. Spindelman, '95, is
teaching Assisted Suicide in
Context. Spindleman earned his
B.A. at The Johns Hopkins
University and has studied at
the University of St. Andrews in
Scotland. He was Reginald F
Lewis Fellow at Harvard Law
School 1997-98, clerked for the
Hon. Alice M. Batchelder of the
United States Court of Appeals
for the Sixth Circuit and has
practiced with Cadwalader,
Wickersham & Taft.
Edward R. Stein, '66, is
teaching Trial Practice. He is
with Stein, Moran, Raimi &
Goethe! in Ann Arbor, where he
specializes in civil litigation. He
has taught previously at the
Law School and has served as
associate director of the
National Institute for Trial
Advocacy He frequently has
taught in programs of the
Institute for Continuing Legal
Education and the National
Institute of Trial Advocacy He is
the author of the chapter on
direct examination in Expert
Witnesses (1991) and co-author
of Trial Practice Problems and
Case Files (1990).
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Friedman abroad:
a voice of America
for British viewers
Professor Richard Friedman always has
appreciated the help that his colleagues can
offer. He became especially appreciative of
that help when he was in England and their
help was only a trans-Atlantic telephone
call away.
Hark back to fall 1997 and the highly
publicized "nanny trial" of Louise
Woodward. It's November 4. Friedman is
headed back to the hospital to pick up his
wife and their newborn son, Daniel , who
had arrived at 9:.16 p.m. on November 3.
The family is in England because Friedman
is doing research there. They're based at
Oxford.

Richard Friedman

Friedman takes a call from an English
wire seivice asking him to provide the
American perspective on the Woodward
trial. ''I'll talk for two minutes," he tells the
caller. "I spoke for four minutes," he
reports later.
Friedman has been keeping up with
the trial in a general way, but now he
realizes that he needs to learn much more
about the trial's details, background and
context.
When Friedman and his family got back
home and the phone rang "we thought it
was to congratulate us on the birth of our
son. Instead, I got various media calls.
Thanks to a helpful mother-in-law, an
indulgent wife, and a sweet-tempered baby,
I was able to cooperate.
'Then I realized I needed to know more
about the trial , and thought , 'Can I reach
Jerry Israel?"' A nationally recognized
authority on criminal law, Jerold H. Israel is
Alene and Allan F Smith Professor Emeritus
of Law at the Law School. He referred
Friedman to a number of others who could
help him with the particulars of
Massachusetts law. Friedman also sought
out the help of Gabriel 'Jack" Chin, '88,
then of Western New England Law School,
now at the University of Cincinnati College
of law.
Their advice, coupled with news reports
and his own knowledge of American legal
practices, quickly made Friedman a
frequently sought commentator for English
news organizations as they followed the
case. Eventually, Friedman appeared on
Rupert Murdoch's B-Sky network, the
American MSNBC, Britain's ITN , the BBC,
and others. He kept up with the case
through the "pretty intense" coverage that
the British press gave it. He also got the trial
stage briefs through NBC, and "did some
research at Oxford Law Library, the best
American law library in Europe ."
During oral arguments before the
Supreme Judicial Court (in March 1998),
he was the voice of America among a group
of British commentators. "When the
argument was held, I was on air with a
producer who had done a documentary on
the case. We were like color commentators
on a sports show - commenting in
'real time'."

In many ways the "nanny trial" was a
bizarre case. On October 31, 1998, Judge
Hiller Zobel of Massachusetts had received
the jury's verdict that nanny Louise
Woodward was guilty of murder in the
death of one of the youngsters she was
watching. In Massachusetts, the sentence
for murder is life imprisonment with no
parole for 15 years.
The prosecution previously had asked
that manslaughter be presented as an
option for conviction along with first- and
second-degree murder. Defense attorneys
opposed the request. Zobel ruled in favor of
the defense and instructed the jury only to
consider the murder charges. The jury
convicted Woodward of second-degree
murder and declared her not guilty of firstdegree murder.
But on November 10 Zobel reduced the
conviction to manslaughter. Then, later the
same day, he sentenced Woodward to the
2 79 days she already had served and
released her. She promised to stay in
Massachusetts pending appeal. She
returned home in summer 1998
immediately after Massachusetts' Supreme
Judicial Court affirmed the judgment of the
trial court.
Massachusetts law gives judges the
unusual power to enter a conviction for a
crime lesser than the one for which the jury
found the defendant guilty. This quirk of
Bay State law is unusual even in the United
States, but in England it is unheard of.
British judges have no such power. "My role
was to explain what was going on as
somebody knowledgeable in American law,"
Friedman explained.
'The role was a rather delicate one. The
British had a tendency to see the case as the
manifestation of some horrible flaws in the
American system, which of course they
recognize as descended from their own. In
my view, the case was more of an
aberration. Massachusetts has a very broad
definition of murder, and very tough
Continued on page 42
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penalties. Much of the passion over the case
was attributable to the sentence she initially
received.
"But the jurors likely would have found
Woodward guilty only of manslaughter if
the judge had sent the manslaughter count
to them, as he should have done. And he
compounded the appearance of a system
out of control when he imposed the result
that he had not allowed the jury to reach."
Friedman's on-air comments even got
him into a letter writing exchange in The
Times of London with Sir Brian Barder, a
former ambassador and the father of a
friend of Friedman and his wife. In the final
letter of their exchange, Friedman wrote on
June 30:

"Sir Brian shares the feeling of much of
the British public - and many Americans
as well - that the verdict was inaccurate.
He may well be right. But the opinion of
the clinicians who treated Matthew, and of
the many pediatricians who concluded that
this was a standard case of death arising
from a recently caused injury, is entitled to
some weight. A jury, charged with
determining facts in dispute, will always
disappoint partisans on one side or the
other; this does not mean that it has failed
in its duty."
"I do not mean to suggest that Woodward
got a perfect trial; trials, on either side of
the Atlantic, rarely are," Friedman
concluded in his response to Barder.

"The judge's decision, later rectified after a
fashion, not to submit the manslaughter
charge to the jury was bizarre, but that was
a decision invited, for valid tactical reasons,
by the defense. One looking for unfairness
might well begin with the fact that
Woodward, through the fortuity of deeppocketed sponsorship, had representation,
in terms of quality and resources, that few
defendants on either side of the Atlantic
could plausibly dream of having."
"It was fun" and "part of the educational
function," Friedman says of his time in the
Mother Country's media glow. "I regard it as
an important function that legal academics
can play to try to explain what is going on
to the interested public."

Lunch~Time Leaming In the arbitration of a dismissal case, "the starting point generally is that the employer is confined to
the reason originally given for the dismissal," Theodore]. St. Antoine, '54, explains in the second
session of his three-part "short course" on arbitration, presented at the Law School in October. The
Employment Law Association asked St. Antoine, the James E. and Sarah A. Degan Professor
Emeritus of Law and a nationally recognized arbitrator, to present the short course, which was held
during the lunch hour on three consecutive Mondays. Attendance was voluntary. The three sessions
focused on "The Legal Framework of Arbitration: Current Hot Issues Before the Courts," "The
Conduct of the Arbitration Hearing" and "Preparing and Presenting an Arbitration Case." Only 1-2
percent of arbitration rulings ever face court challenge, St. Antoine explained. "Most of the time the
awards will be enforced by the courts." The world of arbitration is different from the world of the
courtroom, however. Procedural practices rely on common sense more than on established rules.
"Most of the arbitrators go along in an informal way with rules of evidence," St. Antoine explained.
"I would say [that} arbitrators lean toward admissibility rather than exclusion."
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Why did voters reject Michigan's
physician-assisted suicide initiative?
The fallowing essay is based on op-ed pieces
that appeared in the New York Times on
November 4, 1998 and the Detroit Free Press
on November 5, 1998 after voters defeated
Michigan~ Physician-Assisted Suicide voter
initiative by a 2-to-1 margin.

- BY YALE KAMISAR
In November 1997, when Oregon
voters reaffirmed their support for doctorassisted suicide, some commentators called
it a turning point for the "right to die"
movement. But the lopsided defeat of a
similar proposal in Michigan is a better
barometer: in general, assisted suicide
continues to fare badly in the political
arena.
Ballot initiatives failed in both
Washington State and California in the
early 1990s, and though bills to legalize
doctor-assisted suicide have been
introduced in some 20 state legislatures in
the last decade , not one has passed.
Oregon appears to be a striking
exception to this trend. The most plausible
explanation for the large margin by which
Oregon voters supported assisted suicide in
1997 was their resentment that the state
legislature had forced them to vote on the
issue again after it was narrowly approved
51-49 percent initially. This was the first
time in state history the legislature had
tried to repeal a voter-passed initiative.
Several months before the Michigan
vote (as was true in Washington and
California), polls indicated that the
measure would pass easily. What
happened?
Proponents of Proposal B, as the
measure was known here, will tell you
that "big money" did them in. Its an
understandable explanation.
Proposal B supporters spent most of the
money they raised getting the issue on the
ballot. They complain that late in the
campaign they were overwhelmed by the
TV ads of their much better-funded
adversaries, who raised five times as much
to defeat the initiative as supporters raised
to pass it. This explanation would seem to
make sense. The initiative was opposed by
30 groups, including the Catholic Conference,
Right to Life, the state medical society, the

state hospice association, and a disability
rights group.
Money, though, is not the whole story.
The Michigan experience shows that it is
much easier to sell the basic notion of
assisted suicide than to sell a complex
statute making the idea law.
The wrenching case where a dying
person is suffering unavoidable pain is the
main reason there is so much support for
the concept of assisted suicide in this
country (as opposed to support for specific
laws) . All too often, a reporter thinks the
way to treat the issue in depth is to give a
detailed account of someone who is
begging for help in committing suicide. But
such cases - which are relatively rare blot out what might be called societal or
public policy considerations, like how to
tell if the patient actually has treatable but
hard-to-detect depression.
When pollsters ask about the issue,
most people, I suspect, focus on the
poignant case. But when people are asked
to approve a complex, 12,000-word
initiative, as in Michigan, the focus shifts.
Now people start worrying about
whether the measure provides too few
procedural safeguards, or too many They
worry about whether it would impose too
many burdensome requirements on dying
patients and their loved ones.
For example, many Michigan voters
seemed disturbed that the proposal
included no requirement that family
members be notified of a patients decision
to seek assisted suicide. Critics argued that
a child might go to visit her father in a
nursing home, only to discover that he had
committed suicide the previous day But if
the proposal had required that all members
of the immediate family be informed, that
provision, too, would have been criticized
as hindering a person's right to assisted
suicide.
When Ed Pierce, the retired Ann Arbor
physician who led the group that got
Proposal B on the ballot, realized a few
weeks before the election that support for
the measure was eroding, he tried to
explain why his cause had lost momentum.
He argued that opponents' "attack ads"
were "ignoring the central issue" whether a terminally ill person should have
the right to physician-assisted suicide.

Yale Kamisar

But the idea of assisted suicide was no
longer the central issue. The main debate
had shifted - it was now about how the
complex measure would actually work in a
state where more than a million residents
have no health insurance. Another concern
became whether and how the proposal
would change the way seriously ill patients
and their loved ones view their lives and the "hastening" of their deaths.
Perhaps a few opponents of the measure
acted in bad faith. But not all.
The Detroit Free Press and the Ann Arbor
News had supported the basic idea of
physician-assisted suicide. But alarmed by
various provisions in the measure , both
newspapers urged their readers to reject it.
Newspapers all over the state especially
disliked exempting the committee that
would oversee the procedures from the
states Open Meetings and Freedom of
Information acts, which would promote
secrecy and a lack of accountability to
the public.
Anecdotes about individual cases and
strong rhetoric about personal autonomy
and self-determination are one thing;
concrete and detailed proposals intended
to cover thousands of cases are something
else. As the noted ethicist Sissela Bok has
observed, "No society has yet worked out
the hardest questions of how to help those
patients who desire to die , without
endangering others who do not."

Yale Kamisar is the Clarence Darrow
Distinguished University Professor of Law.
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New book uses
White's work to
analyze law
and literature
movement

A central figure in the
establishment of the
interdisciplinary study of law
and literature, L. Hart Wright
Professor of Law James Boyd
White has both fueled and
reflected the field's
development. His work
provides the lynchpin for
Jeanne Gaakeer's newly
published analysis of the law

and literature field, Hope

Springs Eternal: An Introduction
to the Work ofJames Boyd White
(Amsterdam University Press,
Amsterdam, The Netherlands,
1998).
Gaakeer, associate professor
of law at Erasmus University in
Rotterdam and judge in the
District Court of Midelburg in
The Netherlands, writes that
since his 1973 publication of

The Legal Imagination: Studies in
the Nature of Legal Thought and
Expression, "White has consistently
taken the similarities between
law and literature as his object
of study"

44

THE UNIVERSITY OF MICHIGAN LAW SCHOOL

Her own path begins with
the chapter 'The Humanist
Tradition," followed by
chapters called "A Local
Habitation and a Name," "And
Justice Shall be Law, Not
Power," and "Hope Springs
Eternal." Her bibliography of
White's writings since 1965 at
the end of the book fills more
than three pages.
White's aim "is not to build
an all-encompassing theory,"
writes Gaakeer, who began her
book as a doctoral dissertation
at Erasmus University "The
value of his work lies primarily
in his reflection on the
common bond of law and
literature in language by means
of a study of the actual
performances in literary texts.
In a sense, his work reveals a
skeptical attitude with respect
to theory, or even a certain
hostility to theory. It is rooted
in his rejection of those forms
of scholarship that have
abandoned actual experience in
favor of autonomous, abstract
theory. For White , the term
'theory' as a product of
reflection should be taken
much more in the original
meaning of the word, found in
classical Greek, where the verb
theorein meant 'to review a
situation and try and learn
something from it'."
"White's continuous effort to
direct our attention to the
importance of that essentially
literary quality of resisting
closure for law and legal
discourse, is to my mind his
greatest contribution to legal
theory," Graakeer concludes.
"Both his accomplishment and
the diversity within Law and
Literature as a movement show
the necessity for law of an
attitude that works of literature
and the literary view of the
world in the best form can

James Boyd White

teach us. It is the acknowledgment
of the value of the singularity of
any specific text, or the value of
the uniqueness of any individual
human being, and of any
possible claim of meaning,
while preserving an open mind
on other possibilities, and
resisting the urge towards any
form of closure."
White said that he is pleased
and complimented by the
book's discussion of his work.
"It is a great honor to have my
work be made the object of
sustained and intelligent
attention in this way," he said.
"But the greatest benefit to me
of this book is coming to know
Jeanne Gaakeer, an extraordinary
person, and to learn something
about the continental context
in which she is placing the
kind of work in law and
humanities that is being done
all over the English-speaking
world."

Hope Springs Eternal: An
Introduction to the Work of James
Boyd White is being distributed
in the United States by the
University of Michigan Press.
For price and ordering
information, contact: University
of Michigan Press, PO. Box
1104, Ann Arbor, Michigan
48106-1104. Telephone:
734.764.4392. The University
of Michigan Press catalog is
available online at
www.press.umich.edu.
White has written many
journal articles and five books.
In addition to The Legal
Imagination, his books include:

Constitutional Criminal
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Procedure, with Scarboro, 1976,
supplement 1980; When Words
Lose Their Meaning: Constitutions
and Reconstitutions of Language,
Characte1; and Community,
1984, paperback 1985;

Heracles' Bow: Essays on the
Rhetoric and Poetics of the Law,
1985, paperback 1989; Justice
as Ti-anslation: An Essay in
Cultural and Legal Criticism,
1990, paperback 1994; Acts of
Hope: Creating Authority in
Literature, Law, and Politics,
1995, paperback 1995; and

"This Book of Starres": Leaming
to Read George Herbert, 1994,
paperback 1995, His upcoming
book, From Expectation to

Experience: Essays on Law and
Legal Education, is to be
published this fall by the
University of Michigan Press.

Herzog on the
stepping stones
to democracy
Professor Don Herzogs new
book, Poisoning the Minds of the
Lower Orders (Princeton
University Press, 1998), began
as a book on conservatism.
"But along the way I found
myself working on a book on
conservatism and democracy,"
he confesses in the preface.
Conservatism, he discovered,
"was locked in combat with
democracy" and "was best
understood as a fundamental
assault on the possibility and
desirability of democratic
politics."

Poisoning the Minds of the
Lower Orders focuses on the
tumultuous period between the
French Revolution of 1789 and
1834, when England passed a
major poor law. Herzog

consults "the usual suspects" well-known historical
intellectual figures like
Bentham, Blake, Burke, Byron,
Priestley, novelist Mary Shelley
and poet Percy Shelley,
Wollstonecraft, Wordsworth
and others. "I've also drawn on
newspapers, pamphlets,
cartoons, sermons, letters,
diaries, trashy novels, trashier
poems, periodicals,
parliamentary proceedings, and
more. Crucially, I've
incorporated social and
political history: ..
"To put it bluntly, I don't
trust the distinction between
intellectual and social history.
So I've ignored it. In these
pages, Burkean appeals to
tradition rub shoulders with
workers plotting in alehouses;
paeans to enlightenment jostle
against contemptible
hairdressers."
Herzog divides the book
into three parts: Enlightenment,
Contempt, and Standing.
Throughout, he portrays the
stubborn tension between the
upper, ruling classes and those
they turned into and tried to
maintain as social pariahs. He
leads his reader on a thoughtwrenching, sometimes
unpleasant journey "Those
seeking a guiding thread
through the labyrinth might
wish to focus on the
transformation of subjects into
citizens," he offers. "Or - to
restate the point - on how it
became possible to credit the
lower orders with dignity and

political agency, to deny that
they were the lower orders in
the first place, and to do so
without being cranky or going
into mourning."
Herzog's other books
include Happy Slaves: A Clitique
of Consent Theory (1989) and

Without Foundations: Justification
in Political Theory (1985). An
excerpt from Poisoning the
Minds of the Lower Orders
appeared in 41.2 Law
Quadrangle Notes 80-83
(Summer 1998).

Schneider
•
examines
autonomy in
medical
decision-making
You're sick. Seriously,
wearily sick. Do you want to
shoulder the task of remaining
aware of the progress of your
illness and deciding the course
of your care? Or do you want
someone else to take that
knowledge and make that
decision for you?
There are no straight forward answers to such
questions, as Professor of Law
Carl E. Schneider, '79, details
in his new book, The Practice of

Autonomy: Patients, Doctors, and
Medical Decisions (Oxford
University Press, 1998).
"This inquiry yields some
unexpected results," Schneider
writes. "Much of what
autonomists want for patients,
many patients want for
themselves. At least some
patients crave and contend for
all that lawyers and bioethicists
Continued on page 46
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Continued from page 45
advocate - the authority and the ability to
make their own medical decisions. Yet many
patients reject the full burden of decision
autonomists would wish upon them."
In the end, after "looking more broadly at
autonomy'.s role in its time of triumph,"
Schneider asks new questions. "If some
patients want autonomy and others do not,
if patients should sometimes make decisions
but at other times need not, patients should
presumably allocate decisional authority case
by case. But while that principle is attractive,
it is also probkmatic.
"First, it is hard to implement. Second, the bureaucratization of
modern medicine seems to be shifting the authority to make
medical decisions away from both doctor and patient and toward
the organizations that increasingly dominate American medical
care. Finally, perhaps reformist energies in medicine are no longer
best directed at perfecting the exercise of patients' autonomy.
Patients want more from doctors than autonomy; they want
competence and kindness."
Schneider, who also is Professor of Internal Medicine at the
University of Michigan Medical School, divides The Practice of
Autonomy into six chapters: 'The Autonomy Paradigm"; "Patients'
Preferences About Autonomy: The Empirical Evidence";
'The Reluctant Patient: Can Abjuring Autonomy Make Sense?";
"How Can They Think That?: Of Information, Control, and
Complexity"; "Reconsidering Autonomy: Evaluating the Arguments
for Mandatory Autonomy"; and "Beyond the Reluctant Patient:
Autonomy in New Times".
An excerpt from the book, 'The Life of the Sick," appeared in
41.3 Law Quadrangle Notes 98-105 (Fall/Winter 1998).
Schneider also is the author of An Invitation to Family Law:
Principles, Process, and Perspectives (with Margaret Friedlander
Brinig, 1996).
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Faculty featured in AALS programs
Focusing on the theme 'The
Professional Responsibilities of
Professional Schools," the
programs at the annual meeting
of the American Association of
Law Schools (MLS) in January
included faculty members from
the Law School as speakers and
discussants. The annual
meeting was held January 6-10
in New Orleans.
David Chambers, Wade H.
McCree, Jr. Professor of Law,
moderated the panel on
"Expanding the Opportunities
for Pro Bono Service by Law
Students," presented by the
MLS Executive Committee.
Professor Deborah C. Malamud
spoke as part of the program
"Organizing a Diverse Workforce:
Class Consciousness, Law and
Unionism."
Suellyn Scarnecchia, '81,
Professor and Associate Dean
for Clinical Affairs, and
Chambers were speakers for
the panel discussion portion of
the program "From Partners to
Parents: Toward a Child-Centered
Family Law Jurisprudence."
Grace Tonner, Clinical
Assistant Professor and Director

of the Law Schools Legal
Practice Program, was a
speaker for the section on
"Reading Briefs" that was part
of the Workshop on Reading
Critically.
Assistant Professor Sherman
Clark spoke on "Legal Argument
and Social Meaning" at the
University of Michigan Law
School Alumni Breakfast on
January 8.
Lawrence W Waggoner,
Lewis W Simes Professor of
Law, was a speaker for the
program "Interpreting Different
Texts."
Members of the Law School
community also play significant
roles in the MLS' governance
and planning work. Dean
Jeffrey S. Lehman, '81, serves
on the Committee on Academic
Freedom and Tenure; Christina
B. Whitman, '7 4, Associate
Dean for Academic Affairs, is a
member of the MLS House of
Representatives; and Chambers
serves on the MLS Executive
Committee.

FACULTY
ACTIVITIES
Professor Jose Alvarez, who
spent the fall term as a visiting
professor at Columbia
University Law School,
presented talks on Rwanda and
the prosecution of war crimes
to the faculties at the law
schools at Columbia, St. Johns
and Villanova. He spoke on
international criminal tribunals
at an international conference
in October at New York
University Law School, at the
International Law Associations
annual International Law
Weekend in November and the
same month for Professor Oscar
Schachters interdisciplinary
evening seminar on 'The
Problem of the Peace." He also
spoke at Columbia to
workshops for human rights
fellows and for LL.M.
candidates, and served as
commentator to Ian Johnstone,
assistant to UN Secretary
General Kofi Annan, on the
subject of "Modem UN Peace
Operations." In November he
addressed the New York Bar
Associations Inter-American
Affairs members on
"Multilateral Investment
Regimes." He also served on the
Nominating Committee of the
American Society of
International Law.
Kirkland and Ellis Professor
of Law Phoebe Ellsworth has
been named Distinguished
Lecturer for 1999 by the
American Psychological
Association; the honor involves
presenting lectures at regional
conventions, including at the
Western Psychological
Association in California in
April and the New England
Psychological Association in
October. She, Thomas and
Mabel Long Professor of Law

Samuel R. Gross, Associate
Dean for Clinical Affairs
Suellyn Scamecchia, '81, and
Associate Dean for Academic
Affairs Christina B. Whitman,
'7 4, were speakers for the
Diversity and the Legal System
section of the Michigan Media
Seminar "Representing America:
New Questions, New Sources,"
presented by the University of
Michigan Institute for Research
on Women and Gender in
November.
Gross also delivered a paper,
"Lost Lives: Miscarriages of
Justice in Capital Cases," at the
National Conference on
Wrongful Convictions and the
Death Penalty at Northwestern
University School of Law in
November. (An excerpt begins
on page 82.) In October he
spoke on "American Public
Opinion on the Death Penalty"
at a conference on "Crime and
Punishment" at Oberlin
College.
Professor of Law James C.
Hathaway in December
delivered the keynote address,
"Resuscitating the Right to Seek
and to Enjoy Asylum," at the
meeting of the International
Association for the Study of
Forced Migration in Jerusalem.
In November, he organized and
taught a two-day advanced
course in Paris, "Refugee Law as
a Response to the Failure of
State Protection," under the
auspices of the European
Council on Refugees and Exiles.
In October he spoke on
"Human Rights and the Refugee
Convention: Stocktaking on the
50th Anniversary of the
Universal Declaration" to the
International Association of
Refugee Law Judges meeting in
Ottawa, and in September, in
Brussels, he delivered the
keynote speech, 'The Refugee
Convention on the Eve of the
21st Century," at a conference

organized by the Belgian
Commissioner General for
Refugees and Stateless Persons.
Assistant Professo1 of Law
Michael Heller, with Professors
Deborah Malamud and
Richard Pildes, served as
discussants in December for
papers delivered at the
conference on "Honor, Status,
and Law in Modem Latin
America." The Law School was
one of nine sponsors of the
conference, which was held in
Hutchins Hall.
For the 20th consecutive
year, Clarence Darrow
Distinguished University
Professor of Law Yale Kamisar
was one of three principal
speakers at the U.S. Law Weeks
annual two-day conference on
constitutional law in September
in Washington, D.C. The same
month he presented a paper on
"Police Interrogation and
Confessions, Search and Seizure
and the Rehnquist Court" at a
three-day conference on the
Rehnquist Court at the
University of Tulsa College of
Law.
Thomas E. Kauper, '60, the
Henry M. Butzel Professor of
Law, in October chaired and
was principal lecturer for the
Antitrust Short Course offered
by the Southwest Legal
Foundation at Dallas and
lectured at the Golden State
Antitrust Institute in Los
Angeles. In June he taught at
Tokyo University and in May he
lectured at Lisbon, Portugal, as
part of a program sponsored by
the Lisbon Bar Association.

Francis A. Allen Collegiate
Professor of Law Richard 0.
Lempert, '68, served on the
Test Development and Research
Committee and the Grants
Review Subcommittee of the
Law School Admission Council.
He is spending the 1998-99
academic year writing and
doing research as a Fellow at
the Russell Sage Foundation in
New York City.
Professor of Law Deborah
C. Malamud, a Visiting
Professor at the University of
Arizona during winter term
1999, in December presented
the paper "Engineering the
Middle Classes: The Origins
and Early Development of the
'White-Collar Exemptions' to
the Fair Labor Standards Act,"
at the New York University Law
School workshop on Labor and
Employment at the Center for
Labor and Employment Law.
In October she presented the
paper 'The Race Jurisprudence
of Justice Blackmun" at
Hastings Law School at the
Symposium in Honor of the
Hon. Harry A. Blackmun.
Professor of Law Sallyanne
Payton has been named a
Fellow of the National Academy
of Public Administration, an
organization chartered by
Congress to assist federal, state,
and local governments to
improve their effectiveness,
efficiency and accountability.
The academys nearly 500
fellows, which include former
and current public officials,
business executives, public
managers and scholars, serve on
project panels and guide other
endeavors of the academy.
Fellows are chosen for their
"sustained contribution to the
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field of public administration
through public service or
scholarship."
Associate Dean for Clinical
Affairs Suellyn Scarnecchia,
'81, in November lectured on
the Baby Jessica case for classes
at Washington University in
St. Louis. In October she spoke
on the use of a cultural defense
in family violence cases for the
Washtenaw County Bar
Associations Bias Awareness
Week and was keynote speaker
for the annual meeting of Hear
My Voice, a national child
advocacy organization based in
Ann Arbor.
Professor of Law Carl E.
Schneider, '79, presented a
series of seminars on American
bioethics at the University of
Tokyo in February last year.
A.W Brian Simpson, the
Charles F and Edith J. Clyne
Professor of Law, spoke on the
international law aspects of the
case of extradition of General
Augusto Pinochet from England
during a roundtable discussion
of "Pinochet and International
Law" sponsored by the Center
for European Studies and Latin
American and Caribbean
Studies at the University of
Michigan in November.
Eric Stein, Hessel E. Yntema
Professor Emeritus of Law,
addressed the Mellon Seminar
at Columbia University in
December on "Retroactive
Justice in Central Europe." In
November he was a member of
the panel on "The Fortieth
Anniversary of the Entry into
Force of the Treaty of Rome" at
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the International Law Weekend
in New York. In October he
was elected to a three-year term
as a counsellor for the American
Society of International Law.
Lewis M. Simes Professor of
Law Lawrence W Waggoner,
'63, has completed Division I of
the Restatement (Third) of
Property (Wills and Other
Donative Transfers), which will
be published as the first
hardbound volume of the
Restatement Third.
L. Hart Wright Collegiate
Professor of Law James Boyd
White spoke on "Crossing
Lines: Law and the Humanities"
at Oberlin University in October.
Robert A. Sullivan Professor
of Law James J. White, '62,
conducted a Negotiation
Seminar at Wayne State
University Law School in
October. In September he
conducted a five-day
Negotiation Seminar in
Portugal. He presented
seminars on "UCC Update:
Recent Case Developments and
Code Revisions in UCC Articles
2, 2A, 2B and 9" in September
at Troy, Michigan, for the
Institute of Continuing Legal
Education and in June for the
Oregon State Bar Continuing
Legal Education program.
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VISITING FACULTY:
Visiting faculty member
Laurence D. Connor, '65, a
senior litigation member of
Dykema Gossett in Detroit who
teaches Alternative Dispute
Resolution and Mediating Legal
Disputes, is a member of the
Michigan Supreme Court
Alternative Dispute Resolution
Task Force, established to study
and provide recommendations
for integrating dispute
resolution processes into
Michigan trial courts. He also
serves on the Product Liability
Committee of the CPR Institute
for Dispute Resolution and has
written a chapter on Michigan
alternative dispute resolution
for the upcoming Institute for
Continuing Legal Education
publication Michigan Civil

Procedure.
Visiting Professor Hanoch
Dagan, of the Buchman Faculty
of Law at Tel-Aviv University, is
editor of the forthcoming book,

Land Law in Israel: Between
Private and Public, to be
published in Hebrew this year.
Visiting Professor Roberta
Morris spoke on the No
Electronic Theft Act (NET) in
September for the Intellectual
Property Section of the State Bar
of Michigan at its annual
meeting in Lansing. In July she
spoke on "Lost in_Cybor_Space"
as part of a panel discussion on
Structuring Patent Trials
sponsored by the Federal Bar
Association, Eastern District
of Michigan.

tyon receives
Justice for
All A,vard
Clinical Assistant Professor
of Law Andrea D. Lyon,
founder of the Capital Resource
Center in Illinois and a veteran
defense attorney in capital
cases, was one of four
recipients of a Justice for All
Award at the National
Conference on Wrongful
Convictions and the Death
Penalty at Northwestern
University School of Law in
November.
Lyon, who successfully has
fought more than 40 capital
cases and tried more than 130
homicide cases, has been a
member of the attorney team in
five cases in which death row
inmates have won reversal of
their convictions or a retrial of
their cases. As lead counsel,
she has won freedom for four
clients who were wrongfully
convicted but did not face
death sentences.
Lyon earned her law degree
at Antioch School of Law. She
worked with the Office of the
Cook County Public Defender
and became Chief of the offices
Homicide Task Force. She
founded the Capital Resource
Center in Chicago in 1990 and
served as the Centers first
Director.
Lyon has continued her
active role in capital cases and
in continuing legal education
since joining the Law School
faculty in 1995.

Clinical Assistant Professor Andrea D. Lyon, winner of a Justice for All Award,
introduces Stephen Bright, winner of the Thurgood Marshall Award from the
American Bar Association, prior to his talk at the Law School in November.
Bright, Executive Director of the Atlanta-based Southern Center for Human
Rights, had introduced Lyon and presented her Justice for All Award at the
National Conference 011 Wrongful Convictions and the Death Penalty at Chicago
just a few days earlier.

In addition to Lyon, who
received her award for "lifetime
achievement," the Justice for
All Award was presented to
Rob Warren for his journalistic
efforts in the capital offense
arena, attorney Thomas M.
Breen for an individual case,
and Rubin "Hurricane" Carter
as an exonerated inmate. The
Justice for All Award pictures
an electric chair with 74 checkoff marks above it, and the
words "74 innocent people
have been wrongly sentenced
to death. Come meet them."
Many of the 74 death row
prisoners who have won
freedom since the death
penalty was reinstated in 1976
attended the conference. Their
attendance helped highlight
"the magnitude of the problem
and the very real possibility of
executing the innocent,"
according to the conference
program. Participants in the
November 13-15 conference
took part in a variety of
sessions, among them "Keeping
Open Avenues of PostConviction Relief in the States,"
"The Sheppard Case: Righting
the Wrong 45 Years Later,"
"Wrongful Convictions and the
Death Penalty: World
Perspectives on American (In)
Justice," "Ensuring Meaningful
Federal Habeas Corpus,"
"Working with the Released:
Understanding the Effects of
Incarceration" and
"Understanding DNA."
Thomas and Mabel Long
Professor of Law Samuel R.
Gross delivered a paper, "Lost
Lives: Miscarriages of Justice in
Capital Cases" and took part in
the panel on "The Decision to
Seek Death: Prosecutorial
Discretion, Race and Local
Passion." (An excerpt of his
paper begins on page 82.)

Stephen Bright, Director of
the Southern Center for
Human Rights in Atlanta,
introduced Lyon, whom he
considers "one of the
oustanding death penalty
lawyers in the country," and
presented her award. "I think
Andrea has been extraordinary
in terms of the inspiration and
the guidance that she has
provided for people all over the
country," Bright said. "She
teaches in the Continuing
Education Program, at the
Death Penalty College in
California and the National
College for Defense Attorneys
- a two-week intensive course
for lawyers who are defending
poor people."
Lyon also is highly regarded
by her students, Bright added.
Lyon returned the favor a
few days later at the Law
School when she introduced
Bright, who recently received

the American Bar Association's
Thurgood Marshall Award, as
the speaker in a program
sponsored by the Office of
Student Services. Lyon is a
member of the board of the
Southern Center for Human
Rights.
The reasons that people
sometimes are wrongly
convicted of capital crimes
remain the same as they were
prior to 1972, when the US
Supreme Court declared the
death penalty unconstitutional,
Bright said. The reasons
include the poverty of
defendants and the token fees
often paid to court-appointed
attorneys who defend them;
racial factors - "What bothers
me is that the criminal law
system has been the least
affected by the civil rights
movement"; and too little
recognition of many
defendants' mental illness,
retardation, or their legal status
as minors.
Minority defendants make
up the bulk of capital defendants,
Bright said. However, they
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often are tried in jurisdictions
where juries do not include
minority members.
Bright described a number
of cases in which capital
defendants were inadequately
represented, including a Texas
case in which the courtappointed defense attorney
slept through much of the trial.
On appeal, the judge upheld
the conviction, saying that the
defendant was entitled to an
attorney, but that the attorney
need not be awake, Bright told
his listeners.
In some states, like
Alabama, state law puts a
$2,000 cap on what courtappointed attorneys can be
paid for their work in capital
cases, he continued. The result
is that representation often is
poor because most attorneys do
not want to take such cases.
"Unless we do something
about this," Bright concluded,
"we might as well sandblast
'Equal Justice Under Law' off
the front of the Supreme Court
Building."
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